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1.27(2) Unless there is a written agreement between all parties to the transaction to the contrary, all
interest earned on the trust account shall be transferred on a calendar quarter basis to the state, beg
ning July 1, 1985. The broker may have the depository remit the interest directly, or the broker may
remit the interest but, in either case, it will be the responsibility of the broker to see that the interest is
remitted. The amount to be remitted to the state will be the amount of interest earned less any servic
charges directly attributable to the requirement of maintaining an interest-bearing account and of re-
mitting the interest to the state. If the interestis remitted by the broker, the broker shall include with the
remittance a copy of the applicable bank statement(s) showing the interest paid and the service charge
attributable to maintaining the account. The broker may, but shall not be required to, inform the parties
to the transaction of the intended use of the interest.

a. If the property management or rental account is interest-bearing, the interest shall be trans-
ferred on a calendar quarter basis to the state unless there is a written agreement paying the interest
the property owner.

b. In no event shall the broker be paid interest earned on moneys held in trust for others by the
broker.

1.27(3) A trust account may bear interest to be disbursed to (1) the buyer or sellers involved in a
real estate purchase, sale or exchange transaction; or (2) the property owner, if the property manag
ment or rental contract contains this specific provision; or (3) as otherwise specifically allowed or pro-
vided in lowa Code sections 562A.12(2) and 562B.13(2).

1.27(4) Receipts from property management and rental account transactions may be deposited in :
trust account separate from real estate transaction funds. If separately maintained, this account she
not be required to be an interest-bearing account.

a. The broker shall provide to the broker’s client a complete accounting of all moneys received
and disbursed from the trust account(s) not less often than annually.

b. A broker may only utilize a separate property management or rents trust account for those
moneys received by a broker pursuant to a written property management or rental agreement.

1.27(5) A broker shall be required to open and maintain one or more trust accounts if the broker
receives or expects to receive trust funds. For each separate trust account opened, the broker shall fi
with the commission a written “Consent to Examine and Audit Trust Account” form which irrevocably
authorizes the commission to examine and audit the trust account. The form of consent shall be pre
scribed by and available from the commission, and shall include the account names and number, an
the name and address of the depository.

a. If the broker does not expect to receive trust funds, the broker shall file an affidavit with the
commission on a form prescribed by and available from the commission.

b. If trust funds are received by the broker after filing an affidavit, the broker must immediately
open a trust account and file the appropriate consent to examine form with the commission.

c. Aconsentto examine is not required for a separate farm business operating trust account in the
name of the owner or owners and used by either the farm owner or farm manager or agent to conduc
business as a part of a farm management agreement.

d. Aconsentto examine is not required for a separate property management account in the nam
of the owner or owners and used by either the property owner or property manager or agent to conduc
property management as a part of a property management agreement.

1.27(6) Each broker required to maintain a trust account shall maintain at all times a record of each
account, as required by these rules, in the place of business, consisting of at least the following:
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a. Arecord called a journal which records in chronological order all receipts and disbursements
of moneys in the trust account.

(1) Forreceipts, the journal for each trust account must include the date, name of depositor, name
of principal or identify the property, the check number and the amount deposited.

(2) For disbursements, the journal for each trust account must include the date, name of payee,
name of principal or identify the property, the check number and the amount disbursed.

(3) The journal must provide a means for monthly reconciliation on a written worksheet of the
general ledger balance with the bank balance and with the individual ledger accounts to ensure agree-
ment.

b. Real estate sales transactions shall additionally require an individual ledger account identified
by the property or the principal, which records all receipts and disbursements of the transaction and
clearly separates the transaction from all others. The ledger account shall include the date, check num-
ber, amount, name of payee or depositor or explanation of activity with a running balance.

c. Property management trust account records shall additionally include an individual ledger ac-
count for each tenant, identifying the tenant’s rental unit, security deposit, and show all receipts and
disbursements together with check number and date. The journal for each account shall be maintained
as an owner’s ledger account for all properties owned by each owner showing receipts and disburse-
ments applicable to each property managed.

(1) Alldisbursements must be documented by bids, contracts, invoices or other appropriate writ-
ten documentation.

(2) The running balance may be determined at the time of monthly reconciliation.

d. Trust account supporting documents shall include, but not be limited to, the following:

(1) Bank statements;

(2) Canceled checks;

(3) Copies of contracts, listing, sales, rental and leasing;

(4) Closing statements;

(5) Pertinent correspondence; and

(6) Any additional items necessary to verify or explain an entry.

1.27(7) No funds shall be disbursed from the trust account prior to the closing without the in-
formed written consent of all the parties, except in accordance with this rule. In the event of a dispute
over the return or forfeiture of any earnest money or escrow deposit held by a broker, the broker shall
continue to hold the deposit in the trust account until:

1. The broker is in receipt of a written release from all parties consenting to the disposition of the
deposit; or

2. The brokeris in receipt of a final judgment of the court directing the disposition of the deposit;
or

3. There is a final decision of a binding alternative dispute resolution process; or

4. Acivilactionis filed by one or more of the parties to determine the disposition of the deposit, at
which time the broker may seek court authorization to pay the deposit into court.

a. If, at any time after the accepted offer to purchase, the broker in good faith believes that the
parties disputing the return of the deposit will not agree on the disposition of such deposit or file a civil
action to determine the disposition of the deposit, then the broker may file an interpleader action pur-
suant to lowa Rules of Civil Procedure and pay the deposit into court. The broker may, in filing such an
interpleader action:

(1) Attemptto claim a part of the deposit pursuant to the listing contract with the seller, if the seller
is successful in the suit.

(2) Disclaim any part of the deposit and request the court to restrain the buyer and the seller from
naming the broker in the civil suit and order them to litigate their claims to the deposit.
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b. Inthe absence of a pending civil action or written agreement, it shall not be grounds for disci-
plinary action where, upon passage of 30 days from the date of the dispute, a broker disburses the ec
nest money deposit to a buyer or lessee in a transaction based upon a good faith decision that a conti
gency has not been met, but disbursement shall be made only after the broker has given 30 day:
written notice by certified mail to all parties concerned at their last-known address, setting forth the
broker’s proposed action and the grounds for the decision.

c. Inthe absence of a pending civil action or written agreement, it shall not be grounds for a disci-
plinary action where, upon passage of six months from the date of the dispute, a broker disburses th
earnest money deposit to a seller or lessor in a transaction based upon a good faith decision that tf
buyer or lessee has failed to perform as agreed, but disbursement shall be made only after the brok
has given 30 days’ written notice by certified mail to all parties concerned at their last-known address,
setting forth the broker’s proposed action and grounds for the decision.

d. Thedispute must be legitimate; if a buyer or a seller, or alessee or lessor, demands the return c
the earnest money deposit, the broker shall consult with the other party who may agree or disagree wit
the return.

e. The commission will not take disciplinary action against a broker who in good faith disburses
trust account moneys pursuant to this rule. Nothing in this rule requires a broker to remove money from
the broker’s trust account when the disposition of such money is disputed by the parties to the transac
tion.

f.  Property management account funds may be withdrawn at any time for the purpose of return-
ing the funds to the payee in accordance with the terms of the contract or receipt.

g. Property management funds may be withdrawn when and if the broker reasonably believes,
from evidence available, that the tenant has obtained a rental through information supplied by or on
behalf of the broker.

When an offer is withdrawn or the acceptance is revoked without liability pursuant to lowa Code
chapter 558A, any earnest money deposit shall be promptly returned to the buyer without delay. The
seller’'s consent and agreement to release the funds is not required. A copy of the written revocation o
withdrawal shall be retained with the trust account supporting documents.

1.27(8) Under no circumstances is the broker entitled to withhold any portion of the earnest money
when a transaction fails to consummate even if a commission is earned. The earnest money must k
disposed of as provided in subrule 1.27(7) and the broker shall pursue any claim for commission or
compensation against the broker’s principal.

1.27(9) In the event all funds being held by the broker for a transaction cannot be disbursed at the
time of closing, the broker shall obtain an escrow agreement signed by both parties which shall direct
the broker regarding the future disbursement of the funds.

1.27(10) A trust account may bear interest to be disbursed to the buyers or sellers with the written
approval of all parties to the contract or to the owner if the trust account is for a property managemen
account and the management contract so specifies, or as otherwise specifically allowed or provided i
lowa Code sections 562A.12(2) and 562B.13(2). The account shall be a separate account from th
account(s) which is to accrue interest to the state. The broker shall not benefit from interest received ol
funds of others in the broker’s possession. Interest shall be disbursed to the owner or owners of thi
funds at the time of settlement of the transaction or as agreed in the management contract and shall
properly accounted for on closing statements. Service charges for the account are a business expen
of the broker and shall not be deducted from the proceeds.

1.27(11) Unclaimed trust funds shall be paid to the treasurer of the state of lowa in accordance with
lowa Code chapter 556 entitled “Disposition of Unclaimed Property.”
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1.27(12) Broker, broker associate, or salesperson acting as a principal. Where a licensee acts as a
principal in the sale, lease, rental or exchange of property owned by the licensee and receives pay-
ments, rent, or security deposits from the purchaser, these funds must be deposited into the broker’s
trust account when the licensee is acting in the capacity of a real estate broker, broker associate or sales-
person.

1.27(13) When a broker, broker associate, or salesperson is acting as a principal in the sale, rental,
lease, or exchange of property owned by the licensee, the use of the broker’s trust account is not re-
quired if all of the following exist:

a. The sale, rental, or exchange is strictly, clearly and totally a “by owner” transaction;

b. No commission or other compensation is paid to or received by the licensee; and

c. Thelicensee does not function as a real estate licensee in any capacity throughout the transaction.

1.27(14) Whenever a licensee is in doubt as to whether activities as a principal require that funds
received be deposited into the broker’s trust account, the safest course of action is to account for those
funds through a broker’s trust account.

1.27(15) Every broker shall retain for a period of at least five years true copies of all business
books; accounts, including voided checks; records; contracts; closing statements; disclosures; signed
documents; and correspondence relating to each real estate transaction that the broker has handled and
each property managed. The records shall be made available for inspection by the commission, staff,
and its authorized representatives at all times during usual business hours at the broker’s regular place
of business. If the brokerage closes, the records shall be made available for inspection by the commis-
sion, staff, and its authorized representatives upon request.

193E—1.28(543B) Closing transactiondt shall be mandatory for every broker to deliver to the seller

in every real estate transaction, at the time the transaction is consummated, a complete detailed statement,
showing all of the receipts and disbursements handled by the broker. Also, the broker shall at the same
time deliver to the buyer a complete statement showing all moneys received in the transaction from the
buyer and how and for what the same were disbursed. The broker shall retain all trust account records and
a complete file on each transaction for a period of at least five years after the date of the closing which
shall include one copy of the listing, any offers to purchase, all correspondence pertinent to the transac-
tion, and the closing statement. The listing broker shall be responsible for the closing even though the
closing may be completed by another licensee. If the closing transaction is handled through an unli-
censed escrow agent and the escrow agent renders a closing statement, the listing broker shall ensure that
funds which the broker has received or paid as part of the transaction are accounted for properly.

1.28(1) In the case of a cooperative sale between brokers, the listing broker may elect to close the
transaction. If the listing broker so elects, the selling broker shall have the purchaser make the earnest
money check payable to the listing agent’s trust account and shall immediately deliver the earnest
money check along with the offer to purchase to the listing agent. The offer to purchase shall designate
that the earnest money is to be held in trust by the listing agent. When cash is accepted as earnest money
by the selling agent, the selling agent must deposit the money in the selling broker’s trust account in
accordance with commission rule, and then immediately transfer the earnest money deposit to the list-
ing agent by issuing a check drawn on the selling broker’s trust account.

1.28(2) Anything other than cash or an immediately cashable check shall not be accepted as ear-
nest money unless that fact is communicated to the seller prior to the acceptance of the offer to pur-
chase, and is stated in the offer to purchase.

1.28(3) Brokers acting as agents for the buyer in a specific real estate transaction shall have the
same requirements for retention of copies as stated in rule 1.28(543B), except a buyer’s agent who is
not a party to the listing contract is not required to retain a copy of the listing contract or the seller’s
settlement statement.

193E—1.29(543B) Salesperson shall not handle closidgsalesperson shall not handle the closing
of any real estate transaction except under the direct supervision or with the consent of the employing
broker.
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193E—1.30(543B) Property managemen licensee shall not rent or lease real estate, offer to rent

or lease real estate, negotiate or offer or agree to negotiate the rental or leasing of real estate, list or off
to list real estate for the leasing or rental of real estate, assist or direct in the negotiation of any transac
tion calculated or intended to resultin the leasing or rental of real estate or show property to prospective
renters or lessees of real estate unless the licensee’s broker holds a current written property manag
ment agreement or other written authorization signed by the owner of the real estate or the owner’s
authorized agent.

1.30(1) Every property management agreement or other written authorization between a broker
and the owner of real estate shall include, but not be limited to, the following:

a. Proper identification of the property to be managed.

b. Allterms and conditions under which the property is to be managed, powers and authority giv-
en to the broker by the owner.

c. Terms and conditions that the broker will remit property income to the owner and when the
broker will provide periodic written statements of property income and expenses to the owner, which
shall be done no less than annually.

d. Which payments of property-related expenses are to be made by the broker to third parties.

e. Amount of fee or commission to be paid to the broker and when it will be paid.

f.  Security deposits and prepaid rents will be held by the broker or the owner.

g. Effective date of the agreement.

h. Terms and conditions for termination of the property management agreement by the broker or
the owner of the property.

i.  Signatures of the broker and owner or authorized agent.

1.30(2) The licensee shall give the owner or the owner’s authorized agent a legible copy of every
written property management agreement or written authorization at the time the signature of the owne
is obtained and the licensee’s broker shall retain a copy.

1.30(3) A licensee who is managing the leasing or rental of real estate may act as an agent in the
sale or exchange of that real estate only if the property management agreement clearly grants the sp
cific authorization and contains all of the required elements for a listing as set forth in IAC
193E—1.23(543B) Listings, or a separate listing agreement is secured.

1.30(4) The broker shall deposit all funds received on behalf of the owner, by no later than five
banking days, into a trust account maintained by the broker, under the broker’s control and in com-
pliance with lowa Code section 543B.46 and IAC 193E—1.27(543B).

1.30(5) If the property management agreement is terminated or transferred for any reason, the
property manager:

a. Shall terminate the management activities of the property as provided in the agreement and
except as otherwise provided by the agreement;

b. Shall notify the owner and any tenants of the property of the termination;

c. Shall provide the owner, not later than 30 days after the effective date of the termination, with
any unobligated funds due to the owner under the agreement and not later than 60 days after the effe
tive date of the termination, provide the owner with a final accounting of the owner’s ledger account,
the amount of any obligated funds held in the property manager’s client trust account under the agree
ment, a statement of why obligated funds are being held by the property manager and a statement ¢
when and to whom the obligated funds will be disbursed by the property manager;

d. May disburse any unobligated funds only to the owner, or with the proper written authorization
of the owner, to another property manager designated in writing by the owner;
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e. Shall immediately notify each tenant that the conditionally refundable deposit will be trans-
ferred to the owner or to a new property manager and, at the same time, the name and address of the
owner or the new property manager to whom these deposits will be transferred.

1.30(6) If any of the unobligated funds held by the property manager under the terminated agree-
ment represent tenants’ conditionally refundable deposits received from current tenants, the property
manager:

a. May not expend any tenant’s conditionally refundable deposits for payment of any expenses or
fees not otherwise allowed by the tenant's rental or lease agreements, and

b. If any tenant terminates tenancy at the same time as or prior to the termination of the manage-
ment of the rented or leased property, the licensee shall complete any final accounting, inspection or
other procedure required by the tenant’s rental or lease agreement, by the Uniform Residential Land-
lord and Tenant Law, Mobile Home Parks Residential Landlord and Tenant Law, or by the property
management agreement, unless the owner directs otherwise in writing.

1.30(7) Financial dealings under a property management agreement shall be conducted subject to
the following:

a. Acheckshall not be issued or presented for payment prior to sufficient funds being in the own-
er's account to cover the check.

b. Transfers of funds between two or more accounts maintained for the same owner may be made
if proper entries are made on the ledgers of the accounts affected and the broker maintains the specific
written authorization of the owner.

Transfers of funds between individual owner’s accounts must be done by writing billings and re-
ceipts debiting and crediting the appropriate accounts. Transfers may not be done by ledger entries
alone.

c. The broker shall not withdraw, pay or transfer money from the owner’s account in excess of the
remaining credit balance at the time of withdrawal, payment or transfer.

d. Management fees must be withdrawn from the owner’s account at least once a month unless
the agreement provides otherwise. The fees shall be identified by property name or account number for
which the fees were earned and withdrawn by the broker and deposited into the broker business operat-
ing account. Fees may not be paid directly from the owner’s trust account to the broker.

e. Conditionally refundable deposits shall be placed in a trust account until refund is made or un-
til all or a portion of the deposit accrues to the owner under the tenant's agreement.

If refundable deposits are not maintained in a separate trust account, the running balance of the ac-
count shall not, at any time, go below the total of the refundable deposits being held in the account.

f.  The total of balances of the individual property management accounts of the broker must equal
the balance shown on the journal, the account ledgers, and the reconciled bank balance of the broker.

All accounts and records must be in compliance with lowa Code section 543B.46 and IAC
193E—1.27(543B).

g. Except as otherwise specifically allowed or provided in lowa Code sections 562A.12(2) and
562B.13(2), if refundable deposits and funds are received from others pursuant to a property manage-
ment agreement, deposited in an interest-bearing trust account, and there is not a separate written
agreement to pay the interest earned to the owner or tenant, the interest shall be paid to the state pur-
suant to lowa Code section 543B.46. The property manager shall not receive or benefit from the inter-
est.

The written approval agreement shall be signed by each party having an interest in the funds, fully
disclosing how the funds are to be handled by the property manager, who will benefit from the interest
earnings, how and when interest earnings will be paid and any limitations that may be provided for on
the withdrawal of the funds deposited in the interest-bearing trust account.
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*193E—1.31(543B) Prohibited practicesFor purposes of this rule only the term “real estate licens-
ee” shall mean “real estate broker or real estate salesperson” as defined in lowa Code chapter 543B.
licensee participating in any of the practices described in this rule shall be deemed to be engaging i
“unethical conduct” and a “practice harmful or detrimental to the public” within the meaning of lowa
Code section 543B.29(3).

1.31(1) An arrangement in which a real estate licensee requires or conditions, in connection with
the sale of a lot, that the real estate licensee receive from the homebuilder an exclusive right to sell o
list the house to be constructed on the lot.

1.31(2) An arrangement in which a real estate licensee agrees to sell lots on behalf of a developel
on the condition that the developer require each homebuilder purchasing such a lot to list the house t
be constructed with the real estate licensee.

1.31(3) An arrangement in which a real estate licensee, in connection with the sale of a lot to a
consumer or homebuilder, requires the consumer or homebuilder to pay a commission on the value ¢
the house to be constructed on the lot.

1.31(4) Any arrangement pursuant to which the sale of real estate to a prospective purchaser is
conditioned upon the listing of real estate owned by the prospective purchaser with the real estate li
censee.

1.31(5) An arrangement in which a real estate licensee, in connection with the sale of a lot to a
consumer, requires the consumer to use a specified homebuilder to build the house to be constructed «
the lot.

1.31(6) Any arrangement in which a real estate licensee enters into an agreement with a mortgage
broker, bank, savings and loan, or other financial institution pursuant to which the making of a loan is
directly or indirectly conditioned upon payment of a real estate commission to the real estate licensee

1.31(7) Any arrangement pursuant to which a real estate licensee who is affiliated with a mortgage
broker, bank, savings and loan association or other financial institution benefits from the practice by
the affiliated financial institution of granting mortgage loans or any other loan or financial services or
the availability of other benefits directly or indirectly conditioned upon the use of the real estate ser-
vices of the affiliated licensee.

This rule is intended only to regulate the licensing of real estate licensees in the state of lowa. This
rule is notintended nor should it be interpreted to supplant lowa Code chapter 553 (The lowa Competi-
tion Law) or as authorizing or approving business practices which are not specifically prohibited in this
rule. The commission, upon receipt of any formal written complaint filed against a licensee alleging a
violation of this rule, shall, in addition to evaluating such complaint for license revocation or suspen-
sion under lowa Code chapter 543B, forward a copy of such complaint to the attorney general of the

state of lowa and to the United States Attorney for investigation and appropriate action.
*Effective date (7/29/93) of 1.31(543B) delayed 70 days by the Administrative Rules Review Committee at its meeting hel@3Rily 8

193E—1.32(543B) Suspended and revoked licenséssuspended or revoked license must be re-
turned to the commission as provided in lowa Code section 543B.33 and IAC 193E—2.15(543B).

1.32(1) As of the effective date of a suspended or revoked license, the licensee may not engage ir
any activity which requires a real estate license as defined in lowa Code chapter 543B.

1.32(2) When a broker, corporation or partnership license is suspended or revoked, all licensees
associated with or assigned to that broker, corporation or partnership shall automatically be placed ol
“inactive” status for the duration of the suspension or revocation, unless transferred to another broker

a. The suspended or revoked broker shall return, before orimmediately upon the effective date of
the suspension or revocation, all licenses that are assigned to or associated with them or the firm a
provided in lowa Code section 543B.33 and IAC 193E—2.15(543B).
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b. The commission, when a suspension or revocation is determined, shall also determine if the
corporation or partnership license shall be automatically placed on inactive status or canceled.

c. Ifthe broker suspended or revoked is also the designated broker of a firm or branch office, that
firm or branch office shall automatically be placed on “inactive” status until a new broker is desig-
nated.

d. Ifthe suspended or revoked broker is the only licensed officer of a corporation, the corporation
license will automatically be placed on inactive status.

1.32(3) A suspended or revoked licensee may only receive compensation during the period of sus-
pension or revocation for those acts performed and for which compensation was earned, when the per-
son was actively licensed prior to the effective date of the suspension or revocation.

This rule does not determine if a licensee is entitled to compensation which would depend upon the
written employment or association agreement with the sponsoring broker or a matter of contract law.

1.32(4) All listings and property management agreements must be canceled by the suspended or
revoked broker upon receipt of the order and prior to the effective date of the order.

a. The seller or lessor shall be advised that they may enter into a contractual agreement with
another broker of their choice.

b. A suspended or revoked broker may not sell or assign listings or management agreements to
another broker without the written consent of the owner of the property and everything must be com-
pleted prior to the effective date of the order.

1.32(5) A suspended or revoked broker may not finalize any pending closings. This responsibility
must be given to another broker, an attorney, financial institution or escrow company.

a. This shall be done with the written approval of all parties to the transaction.

b. Allparties shall be advised of the facts concerning the situation and the name, address and tele-
phone number of the responsible entity where all trust and escrow moneys will be held.

1.32(6) A suspended or revoked broker is prohibited from advertising real estate in any manner as
a broker. All advertising must be removed or covered, including but not limited to signs, within ten
calendar days after the effective date of the suspension or revocation.

The office business telephone must not be answered in any manner to indicate the broker is active in
the real estate business.

193E—1.33 Rescinded, effective 11/25/87.

193E—1.34(543B) Loan finder feesThe acceptance of a fee or anything of value by a real estate
licensee from a lender or financing company for the referral or steering of a client to the lender for a
loan shall be considered not in the best interest of the public and shall constitute a violation of lowa
Code sections 543B.29(3) and 543B.34(8).

193E—1.35(543B) Distribution of executed instrumentsUpon execution of any instrument in
connection with a real estate transaction, a licensee shall, as soon as practicable, deliver a legible copy
of the original instrument to each of the parties thereto. It shall be the responsibility of the licensee to
prepare sufficient copies of such instruments to satisfy this requirement.

193E—1.36(543B) Definitions.Rescinded IAB 12/20/95, effective 1/24/96.
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193E—1.37(543B) Disclosure of agency.

1.37(1) A licensee shall not represent any party or parties to a real estate transaction or otherwise
act as areal estate broker or salesperson unless that person makes disclosure to all parties to the trans
tion identifying which party that person represents in the transaction.

1.37(2) The disclosure required by subrule 1.37(1) must be made by the licensee at the time the
licensee provides specific assistance to the client. A change inlicensee’s representation that makes tt
initial disclosure incomplete, misleading, or inaccurate requires that a new disclosure be made imme-
diately.

1.37(3) A written agency disclosure must be made by the licensee to all parties to a real estate
transaction identifying which party the licensee represents in the transaction prior to an offer being
made or accepted by any party to a transaction. The written disclosure shall be acknowledged by sep:
rate signatures of all parties to the transaction prior to any offer being made or accepted by any party t
a transaction. A change in the licensee’s representation that makes the initial disclosure incomplete
misleading, or inaccurate requires that a new disclosure be made and signed by all parties as soon
practical.

1.37(4) The seller may, in the listing agreement, authorize the seller’s broker to disburse part of the
broker’s compensation to other brokers, including a buyer’s broker solely representing the buyer. A
broker representing a buyer shall inform the listing broker (if there is one) or, if there is no listing bro-
ker, the seller, either verbally or in writing, of the agency relationship before any previewing, showing
or negotiations are initiated, whichever comes first. The obligation of either the seller or buyer to pay
compensation to a broker is not determinative of the agency relationship.

1.37(5) Alicensee may not be the agent for both the buyer or tenant and the seller or landlord with-
out obtaining the written consent of both the buyer or tenant and the seller or landlord in compliance
with 193E IAC 1.45(543B).

1.37(6) Nothing contained in this rule shall obligate any buyer or tenant, or seller or landlord to pay
compensation to a licensee unless the buyer or tenant or seller or landlord has entered into a writte
agreement with the broker specifying the compensation terms in accordance with lowa real estate i
cense law and commission rules. Further, nothing shall prohibit a party from entering into a written
agreement which contains duties, obligations, and responsibilities which are in addition to those speci
fied in lowa real estate license law and commission rules.

1.37(7) Alicensee may work with a single party in separate transactions pursuant to different rela-
tionships including but not limited to selling one property as a seller’s agent and working with that
seller in buying another property as a buyer’s agent, or as an agent or subagent representing the sells
or as dual agent, if the licensee complies with the requirements of lowa Code chapter 543B and this rul
in establishing the relationships for each transaction. If the brokerage has a company policy of dis-
closed dual agency for in-house transactions, the disclosure of agency relationship shall comply with
lowa law and commission rules including, but not limited torély@irement to inform the prospective
clients that they are not required to consent to dual agency representation as provided by subrul
1.45(2). A general statement in the consent signed by the buyer and seller that the licensee represer
both buyer and seller is not sufficient.

1.37(8) An agency relationship disclosure is not required when the licensee is acting solely as a
principal and not as an agent for another or when a written communication from the licensee is a solici-
tation of business.

1.37(9) If the seller, landlord, buyer, or tenant rejects representation, or refuses to sign the agency
disclosure document, or refuses to sign acknowledging receipt of the disclosure, the licensee shall not
that fact on a copy of the agency disclosure document and obtain other documentation establishin
delivery of the disclosure and maintain the written documentation in the transaction file.
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1.37(10) If any seller, landlord, buyer, or tenant rejects dual agency, or refuses to sign a consent to
dual agency, the broker cannot act as a dual agent. If any seller, landlord, buyer, or tenant who is a client
of the broker refuses to sign a consent to appointed agency by that same broker with respect to the other
party to the transaction, then the broker and affiliated licensees cannot act as an appointed agent for
such other party to the transaction.

1.37(11) Alicensee who is offering real estate brokerage services as an auctioneer shall make the
written disclosure to the buyer and obtain the acknowledgment of receipt required by law and rules, not
later than prior to the buyer entering into a written purchase agreement for the property. For the pur-
poses of this rule, the identification of the successful bidder shall constitute the first meaningful contact
with a buyer when specific assistance is provided. After the first meaningful contact, the first practical
opportunity to make the required disclosures to the buyer shall depend upon the circumstances. While
itis notrequired, itis recommended that licensees disclose in all advertisements and flyers that they are
licensed agents representing the seller and, prior to crying the auction, announce that they are licensed
real estate agents representing the seller.

a. Disclosure under this rule only applies to the day of the auction.

b. Ifthelicensee provides brokerage services prior to the auction, the disclosure would need to be
made either orally or in writing prior to or at the time of specific assistance being provided.

1.37(12) The licensee shall retain a copy of the disclosure form signed by the prospective buyer,
lessee, seller, or lessor.

a. If an offer is accepted, the signed or noted copy shall be retained by the broker in the closed
transaction file for a period of five years from the date of the signature or note.

b. Ifthe offeris not accepted, a signed and noted copy shall be retained with the rejected offer for
a period of five years.

1.37(13) Failure of a licensee to comply with this rule is prima facie evidence of a violation of lowa
Code subsection 543B.34(4).

1.37(14) Failure of a licensee to act consistent with disclosure representations made pursuant to
this rule is prima facie evidence of a violation of lowa Code subsection 543B.34(4).

1.37(15) Nothing in this rule shall affect the validity of title to real property transferred based solely
on the reason that any licensee failed to conform to the provisions of this rule.

193E—1.38(543B) Trust account audit requirementRescinded IAB 3/1/95, effective 4/5/95.

193E—1.39(543B) Property condition disclosure requirementThe requirements of this rule shall
apply to transfers of real estate subject to lowa Code chapter 558A. For purposes of this rule, “transfer”
means the transfer or conveyance of real estate by sale, exchange, real estate contract, or any other
method by which real estate and improvements are purchased, including rental or lease agreements
which contain any option to purchase, if the property includes at least one but no more than four dwell-
ing units unless the transfer is exempted by lowa Code section 558A.1(4).
1.39(1) Additional disclosureNothing in this rule is intended to prevent any additional disclosure
or to relieve the parties or agents in the transaction from making any disclosure otherwise required by
law or contract.
1.39(2) Licensee responsibilities to sellést the time a licensee obtains a listing, the listing licens-
ee shall obtain a completed disclosure signed and dated by each seller represented by the licensee.
a. Alicensee representing a seller shall deliver the executed statement to a potential buyer, a po-
tential buyer’s agent, or any other third party who may be representing a potential buyer, prior to the
seller's making a written offer to sell or the seller’s accepting a written offer to buy.
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b. The licensee representing a seller shall attempt to obtain the buyer’s signature and date of sig
nature on the statement and shall provide the seller and the buyer with fully executed copies of the dis
closure and maintain a copy of the written acknowledgment in the transaction file. If the licensee is
unable to obtain the buyer’s signature, the licensee shall obtain other documentation establishing de
livery of the disclosure and maintain the written documentation in the transaction file.

c. If the transaction closes, the listing broker shall maintain the completed disclosure statement
for a minimum of five years.

d. The executed disclosure statement shall be delivered to the buyer(s) by either personal deliv-
ery or by certified or registered mail. If there is more than one buyer, any one buyer may accept deliv-
ery of the executed statement.

1.39(3) Licensee responsibilities to buyérlicensee representing a buyer in a transfer shall notify
the buyer of the seller’s obligation to deliver the property disclosure statement.

a. If the disclosure statement is not delivered when required, the licensee shall notify the buyer
that the buyer may revoke or withdraw the offer.

b. If abuyer elects to revoke or withdraw the offer, the licensee shall obtain a written revocation
or withdrawal from the buyer and shall deliver the revocation or withdrawal to the seller within three
days following personal delivery or five days following delivery of the disclosure by mail to the buyer.

c. Following revocation or withdrawal, any earnest money deposit shall be disbursed pursuant to
1.27(7), last paragraph.

1.39(4) Inclusion of written reports A written report may be included in a disclosure statement
which contains a report or opinion prepared by a person qualified to render the report or opinion. A
report may be prepared by, but not limited to, the following persons provided that the content of the
report or opinion is within the specified area of expertise of the provider: a land surveyor licensed pur-
suant to lowaCode chapter 542B; a geologist; a structural pest control operator licensed pursuant to
lowa Code section 206.6; or a qualified building contractor.

a. The seller must identify the required disclosure items which are to be satisfied by the report.

b. If the report is prepared for the specific purpose of satisfying the disclosure requirement, the
preparer of the report shall specifically identify the items of the disclosure which the report is intended
to satisfy.

c. Alicensee representing a seller shall provide the seller with information on the proper use of
reports if reports are used as part of the disclosure statement.

1.39(5 Amended disclosure requiremensslicensee’s obligations with respect to any amended
disclosure statement are the same as the licensee’s obligations with respect to the original disclosure.
disclosure statement must be amended if information disclosed is or becomes inaccurate or misleac
ing, or is supplemented unless one of the following exceptions applies:

a. Theinformation disclosed in conformance with lowa Code chapter 558A is subsequently ren-
dered inaccurate as a result of an act, occurrence, or agreement subsequent to the delivery of the disc
sure statement.

b. Theinformation is based on information of a public agency, including the state, a political sub-
division of the state, or the United States.



Ch1,p.20 Real Estate[193E] IAC 4/27/94, 9/10/97

1.39(6) Minimum disclosure statement contents for all transfék.property disclosure state-
ments, whether or not a licensee assists in the transaction, are required to disclose at a minimum the
information required by the following sample statement. No particular language is required in the dis-
closure statement provided that the required disclosure items are included and the disclosure complies
with lowa Code chapter 558A. To assist real estate licensees and the public, the commission recom-
mends use of the following sample language:

RESIDENTIAL PROPERTY SELLER DISCLOSURE STATEMENT

Property
Address:

PURPOSE:
Use this statement to disclose information as required by lowa Code chapter 558A. This law re-
quires certain sellers of residential property that includes at least one and no more than four dwelling
units to disclose information about the property to be sold. The following disclosures are made by
the seller(s) and not by any agent acting on behalf of the seller(s).

INSTRUCTIONS TO SELLER(S):

1. Seller(s) must complete this statement. Respond to all questions, or attach reports allowed by
lowa Code section 558A.4(2);

2. Disclose all known conditions materially affecting this property;

3. If anitem does not apply to this property, indicate it is not appli¢hiske ;

4. Please provide information in good faith and make a reasonable effort to ascertain the required
information. If the required informationusknown or isunavailable following a reasonable
effort, use ampproximation of the information, or indicate that the informationmknown
(UNK). All approximations must be identified agpproximations (AP).

5. Additional pages may be attached as needed;

6. Keep a copy of this statement with your other important papers.

1. Basement/Foundation: Any known water or other problems? Yes[] NoJ[]
2. Roof: Any known problems? Yes[] Nol]
Any known repairs? Yes[] NoJ[]
If yes, date of repairs/replacement: / /
3. Well and Pump: Any known problems? Yes[] NoJ]
Any known repairs? Yes[] No[]
If yes, date of repairs/replacement: / /
Any known water tests? Yes[] No[]
If yes, date of last report: / /
and results:
4. Septic Tanks/Drain Fields: Any known problems? Yes[] No[]

Location of Tank:

Date tank last cleaned: / /
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5. Sewer System: Any known problems? Yes[] No[]
Any known repairs? Yes[] No[]
If yes, date of repairs/replacement: / /

6. Heating System(s): Any known problems? Yes[] No[]
Any known repairs? Yes[] NoJ[]
If yes, date of repairs/replacement: / /

7. Central Cooling System(s): Any known problems? Yes[] NoJ[]
Any known repairs? Yes[] No[]
If yes, date of repairs/replacement: / /

8. Plumbing System(s): Any known problems? Yes[] No[]
Any known repairs? Yes[] NoJ[]
If yes, date of repairs/replacement: / /

9. Electrical System(s): Any known problems? Yes[] NoJ[]
Any known repairs? Yes[] NoJ[]
If yes, date of repairs/replacement: / /

10. Pest Infestation (e.g., termites, carpenter ants):
Any known problems? Yes[] NoJ]
If yes, date(s) of treatment: / /

Any known structural damage? Yes[] NoJ[]
If yes, date(s) of repairs/replacement: / /

11. Asbestos: Any known to be present in the structure? Yes[] NoJ[]
If yes, explain:

12. Radon: Any known tests for the presence of radon gas? Yes[] NoJ[]
If yes, date of last report: / /

and results:

13. Lead-Based Paint: Any known to be present in the structure? Yes[] No[]
14. Flood Plain: Do you know if the property is located in a flood

plain? Yes[] Nol ]

If yes, what is the flood plain designation:

15. Zoning: Do you know the zoning classification of the
property? Yes[] No[]

If yes, what is the zoning classification:
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16. Shared or Co-Owned Features: Any features of the property
known to be shared in common with adjoining landowners,
such as walls, fences, roads, and driveways whose use or
maintenance responsibility may have an effect on the

property? Yes[] No[]

Any known“common areas”such as pools, tennis courts,

walkways, or other areas co-owned with others, or a

Homeowner’s Association which has any authority over the

property? Yes[] No[]

17. Physical Problems: Any known settling, flooding, drainage
or grading problems?

Yes[] No[]
18. Structural Damage: Any known structural damage? Yes[] Nol]
19. Is the property located in a real estate improvement district? Yes[] Nol]

If yes, indicate the amount of any special assessment against the property——$—

YouMUST explain anyYES” response(s) above. Use the back of this statement or additional sheets
as necessary:

SELLER(S) DISCLOSURE:

Seller(s) discloses the information regarding this property based on information known or reason-
ably available to the Seller(s).

The Seller(s) has owned the property since / / . The Seller(s) certifies that as of the
date signed this information is true and accurate to the best of my/our knowledge.

Seller Seller

Date / / Date / /

BUYER(S) ACKNOWLEDGMENT:
Buyer(s) acknowledges receipt of a copy of this Real Estate Disclosure Statement. This statementis
not intended to be a warranty or to substitute for any inspection the buyer(s) may wish to obtain.

Buyer Buyer
Date / / Date / /
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193E—1.40(543B) Disclosure of licensee intergatting as a principal, and status as a licensee
required. A licensee shall not act in a transaction on the licensee’s own behalf, on behalf of the licens-
ee’s immediate family, including but not limited to a spouse, parent, child, grandparent, grandchild,
brother, or sister, or on behalf of the brokerage, or on behalf of an organization or business entity in
which the licensee has an interest, including an affiliated business arrangement as defined in subrul
1.50(1), unless the licensee providegten disclosure of that interest to all parties to the transaction.
Disclosure required under this rule must be made at the time of or prior to the licensee’s providing spe-
cific assistance to the party or parties to the transaction. Copies of the disclosure may be provided i
person or by mail, as soon as reasonably practical. If no specific assistance is provided, disclosure she
be provided prior to the parties’ forming a legally binding contract, either prior to an offer being made
by the buyer or tenant or prior to an acceptance by the seller or landlord, whichever comes first.

1.40(1) Licensee acting as a principaA licensee shall not acquire any interest in any property
directly or indirectly nor shall the licensee sell any interest in which the licensee directly or indirectly
has an interest without first making written disclosure of the licensee’s true position clear to the other
party. Satisfactory proof of this fact must be produced by the licensee upon request of the commission
Whenever a licensee is in doubt as to whether an interest, relationship, association, or affiliation re-
quires disclosure under this rule, the safest course of action is to make the written disclosure.

1.40(2) Status as a license®efore buying, selling, or leasing real estate as described above, the
licensee shall disclose in writing any ownership, or other interest, which the licensee has or will have
and the licensee’s status to all parties to the transaction. An inactive status license shall not exempt
licensee from providing the required disclosure.

1.40(3) Dual capacity The licensee shall not act in a dual capacity of agent and undisclosed prin-
cipal in any transaction.

193E—1.41(543B) Rebates and inducementé/ith proper written disclosure, rebates and induce-
ments may be paid to a party to the transaction, consistent with lowa Code sections 543B.6 anc
543B.34(9a), provided such party does not engage in any activity that requires a real estate license. .
rebate or inducement shall not be made without the required written disclosures to the parties as pra
vided in 193E—1.42(543B).

1.41(1) A licensee shall not pay a commission, any part of the commission, or valuable consider-
ation to an unlicensed third party for performing brokerage functions or engaging in any activity that
requires areal estate license. Referral fees or finder’s fees paid to unlicensed third parties for perform
ing brokerage activities, or engaging in any activity that requires a real estate license, are prohibited

1.41(2) In a listing contract, the broker is principal party to the contract. The broker may, with
proper disclosure, pay a portion of the commission earned to an unlicensed seller or landlord that is :
principal party to the listing contract. This will be deemed a reduction in the amount of the earned
commission.

1.41(3) Payment to an unlicensed buyer or tenant is often referred to as “rebating.” A broker’s
intention to pay money or costs associated with a transaction to a buyer or tenant may be advertised ar
promoted as a sales inducement. The payment to the buyer or tenant is permissible, when disclose
because the broker is licensed and authorized to negotiate and the buyer or tenant may negotiate on t
buyer’s or tenant’s own account.

1.41(4) Alicensee may present a gratuitous gift, such as flowers or a door knocker, to the buyer or
tenant subsequent to closing and not promised or offered as an inducement to buy or lease. The perm
sion and disclosure requirements of 193E—1.42(543B) do not apply as long as any client relationshig
has terminated.
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1.41(5) A licensee may present free gifts, such as prizes, money, or other valuable consideration,
to a potential party to a transaction or lease, prior to signing a contract to purchase or lease and not
promised or offered as an inducement to buy or lease. It is the licensee’s responsibility to ensure that
the promotion is in compliance with other lowa laws, such as gaming regulations. The permission and
disclosure requirements of 193E—1.42(543B) do not apply as long as no client relationship has been
established with the buyer or lessee.

1.41(6) The offering by a licensee of a free gift, prize, money, or other valuable consideration as an
inducement shall be free from deception and shall not serve to distort the true value of the real estate
service being promoted.

1.41(7) No broker shall pay a commission, referral or finder’s fee, or other valuable consideration
to another broker knowing that a portion will be paid to an unlicensed person or party for performing
any activity for which a real estate license is required, or which otherwise constitutes a commission,
referral or finder’s fee, or other valuable consideration, requested after a bona fide offer to purchase has
been accepted or a bona fide listing agreement or buyer’s brokerage agreement has been signed, or
which constitutes an undisclosed rebate or inducement.

1.41(8) A licensee may make donations to a charity, or other not-for-profit organization, for each
listing or closing, or both, that the licensee has during a specific time period. The receiving entity may
be selected by the licensee or by a party to the transaction. The contribution may be in the name of the
licensee or in the name of a party to the transaction. Contributions are permissible only if the following
conditions are met:

a. There are no restrictions placed on the payment;

b. The donation is for a specific amount;

c. The receiving entity does not act or participate in any manner that would require a license;

d. The licensee exercises reasonable care to ensure that the organization or fund is a bona fide
nonprofit;

e. Thelicensee exercises reasonable care to ensure that the promotional materials clearly explain
the terms under which the donations will be made; and

f.  All required disclosures are made.

193E—1.42(543B) Brokerage agreementéll brokerage agreements shall be written and cannot be
assigned, sold, or otherwise transferred to another broker without the express written consent of all
parties to the original agreement, unless the terms of the agreement state otherwise. Upon termination
of association or employment with the principal broker, the affiliated broker associate or salesperson
shall not take or use any written brokerage agreements secured during the association or employment.
Said brokerage agreements remain the property of the principal broker and may be canceled only by
the broker and the client.

1.42(1) Every written brokerage agreement shall include, at a minimum, the requirements set forth
in lowa Code Supplement section 543B.57 and the following provisions:

a. A statement disclosing the brokerage policy on cooperating with and compensating other bro-
kerages whether the brokerage is acting as subagent or the other parties’ agent in the sale, lease, rental,
or purchase of real estate, including whether the brokerage intends to share the compensation with oth-
er brokerages. Such disclosure shall serve to inform the client of any policy that would limit the partici-
pation of any other brokerage;

b. Alllisting contracts and all brokerage agency contracts shall comply with lowa real estate law
and commission rules including, but not limited to, 193E—1.23(543B) Listings, 1.30(543B) Property
management, and 1.20(543B) Terms and conditions.

1.42(2) No licensee shall make or enter into a brokerage agreement that specifies a net sale, lease,
rental, or exchange price to be received by an owner and the excess to be received by the licensee as a
commission.
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1.42(3) The taking of a net brokerage agreement shall be unprofessional conduct and a practice
that is harmful or detrimental to the public and shall constitute a violation of lowa Code sections
543B.29(3) and 543B.34(8).

1.42(4) Duration of relationship. The relationships shall commence at the time of the brokerage
agreement and shall continue until closing of the transaction or performance or completion of the
agreement by which the broker was engaged within the term of the agreement. If the transaction doe
not close, or the agreement for which the broker was engaged is not performed or completed for an
reason, the relationship shall end at the earlier of the following:

a. Any date of expiration agreed upon by the parties;

b. Any termination by written agreement of the parties.

1.42(5) Obligation terminated. In addition to any continuing duty or obligation provided in the
written agreement or pursuant to lowa law and commission rules, a broker or brokerage engaged as
seller’s or landlord’s agent, buyer’s or tenant’s agent, subagent, or dual agent and affiliated licensee:
shall have the duty after termination, expiration, completion, or performance of the brokerage agree-
ment, to:

a. Account for all moneys and property related to and received during the engagement; and

b. Keep confidential all information received during the course of the engagement which was
made confidential by request or instructions from the engaging party or is otherwise confidential by
statute or rule.

1.42(6) Compensationin any real estate transaction, the broker’s compensation may be paid by
the seller, the buyer, the landlord, the tenant, a third party, or by the sharing or splitting of a commission
or compensation between brokers.

a. Payment of compensation shall not be construed to determine or establish an agency relation
ship. The payment of compensation to a broker does not determine whether a brokerage relationshi
has been created between any broker and a seller, landlord, buyer, or tenant paying such compensatic

b. Written permission of the client is required as follows:

(1) A seller’s or landlord’s agent may share the commission or other compensation paid by such
seller or landlord with another broker, with the written consent of the seller or landlord.

(2) A buyer’s or tenant’s agent may share the commission or other compensation paid by such
buyer or tenant with another broker, with the written consent of the buyer or tenant.

(3) Without the written approval of the client, a seller’s or landlord’s agent shall not propose to the
buyer’s or tenant’s agent, that such seller’s or landlord’s agent may be compensated by sharing com
pensation paid by such buyer or tenant.

(4) Without the written approval of the client, a buyer’s or tenant’s agent shall not propose to the
seller’s or landlord’s agent, that such buyer’s or tenant's agent may be compensated by sharing com
pensation paid by such seller or landlord.

c. Abroker may be compensated by more than one party for services in a transaction, if the par-
ties have consented in writing to such multiple payments prior to entering into a contract to buy, sell,
lease, or exchange.

d. Alicensee shall not accept, receive or charge an undisclosed commission for a transaction.

e. Alicensee shall not give or pay an undisclosed commission to any other licensee for a transac-
tion, except payment for referrals to other licensees, including franchise affiliates, to provide real es-
tate brokerage services, if there is no direct or beneficial ownership interest of more than 1 percent ir
the business entity providing the service.

f.  Alicensee shall not pay any undisclosed rebate to any party to a transaction.

g. Alicensee shall not give any undisclosed credit against commission due from a client or licens-
ee to any party to a transaction.

h. Alicensee shall not accept, receive or charge any undisclosed payments for any services pro
vided by any third party to any party to a transaction including, but not limited to, payments for procur-
ing insurance or for conducting a property inspection related to the transaction.



